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July 13,2017

The Honorable Bob Goodlatte The Honorable Tom Marino
Chairman Chairman
Committee on the Judiciary Subcommittee on Regulatory Reform,
2309 Rayburn House Office Building Commercial and Antitrust Law
Washington, D.C. 20515 Committee on the Judiciary
410 Cannon House Office Building
Washington, DC 20515

Dear Chairman Goodlatte and Subcommittee Chairman Marino:

I write to request that the Subcommittee on Regulatory Reform, Commercial and Antitrust Law
hold an oversight hearing on Amazon’s proposed acquisition of Whole Foods Market. Promoting
competition is fundamental to ensuring that our system of free enterprise is sustainable, fair, and
works for everyone. Without taking a position on the legality of the transaction under the
antitrust laws, Amazon’s proposed acquisition of Whole Foods raises important questions
concerning competition policy, such as how the transaction will affect the future of retail grocery
stores, whether platform dominance impedes innovation, and if the antitrust laws are working
effectively to ensure economic opportunity, choice, and low prices for American families. While
several leading antitrust scholars have expressed doubt that the transaction will result in higher
prices for consumers, it nevertheless occurs amidst waves of consolidation in recent decades that
have decreased wages and resulted in gross inequality in the workplace. In light of these
questions, I respectfully urge that the Subcommittee hold a hearing on this proposed acquisition
to carefully consider whether it will harm consumers, workers, and small businesses in our
communities. It is essential that Americans have meaningful choice about the products we buy,
the businesses we support, and where and how we work.

I have heard concerns that the combination of Amazon’s competitive advantages in terms of size,
consumer reach, and ability to absorb losses may discourage innovation and entrance into
emerging markets, such as grocery and food delivery. Amazon accounts for “more than half of
online food orders through its Fresh, Prime and Prime Now services.”' Because of this existing
footprint, the announcement of the proposed transaction has already affected this market. For
example, in the grocery delivery market, another prominent food company’s value was reduced
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by a third following the announcement of the transaction, which Business Insider pointed to as
“the latest example of Amazon imposing its will on an industry, erasing billions of dollars of
competitors’ market value in the process.” The announcement of the transaction had a similar
effect on the traditional retail grocery market,’ suggesting that Amazon’s proposed acquisition of
Whole Foods may also threaten traditional retail grocers as “[d]Jominant players like Walmart,
Kroger, Costco and Target now have to look over their shoulders at the Amazon train coming
down the tracks.™

Some have also raised concerns that the transaction will also increase Amazon’s online
dominance, enabling it to prioritize its products and services over competitors. Amazon uses its
e-commerce platform, which reaches nearly half of American online shoppers, “to spot new
products to sell, test sales of potential new goods, and exert more control over pricing.”5
Expanding its retail footprint through this transaction may increase the risks of self-dealing and
preferential treatment of its goods on this platform.® According to a report by ProPublica
Amazon’s pricing algorithm favors Amazon and its sellers by favoring “its own products ahead
of better deals offered by others it charges for services.”’ Acquiring additional sources of
consumer data through this transaction may increase the risk of self-dealing or enable Amazon to
leverage its platform over other businesses.® As Gene Kimmelman, the President of Public
Knowledge, recently observed, questions of platform dominance should be taken seriously to
ensure that “no company uses its market power to foreclose competition, or to leverage its
success in one market to gain an unfair advantage in another.”

On the other hand, several leading antitrust law scholars have suggested that the transaction
appears unlikely to injure competition or consumers. Professor Herbert Hovenkamp, commonly
referred as the dean of American antitrust law, has stated that he is not concerned by the
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transaction.'® Professor Eleanor Fox of the New York University School of Law has expressed
similar doubt that it will result in “an increase in market power and higher prices to the
consumer.”"!

Nevertheless, this transaction occurs during a long period of economic concentration that has
already caused a decline in workers’ wages and mobility, essentially allowing a small number of
monopolists to hoard the “fruit of economic growth.”'> Mounting economic research indicates
that decades of consolidation has empowered a small number of firms to pay lower wages to
employees precisely because these businesses “have an incentive to employ fewer workers at a
lower wage than they would in a competitive labor market.”"?

In this vein, some have expressed concerns that the proposed acquisition will result in additional
consolidation in the retail sector, erode American jobs through increased automation, and
threaten local communities through diminished economic opportunity for hardworking
Americans." Following the announcement of the acquisition, Whole Foods CEO John Mackey
informed employees that “we’re gonna see a lot of technology” within Whole Foods stores and
“you’re gonna see Whole Foods Market evolve in leaps and bounds.”"® There is speculation that
the outcome of the transaction could be a conversion of more than 460 Whole Foods Stores into
distribution hubs and pickup centers for online ordering.'® And while some have suggested that
this evolution may occur in the warehouse and distribution level, according to reports, “Amazon
sees automation as a key strategic advantage in its overall grocery strategy,”’ potentially
imperiling the economic prosperity of the workforce in these locations. As Marc Perrone, the
president of the United Food and Commercial Workers International Union, notes, “Just as
Walmart's big-box model destroyed small businesses when it spread across the country,
Amazon's automation model, if widely adopted, potentially poses a huge threat to America's 16-
million-strong service and retail workforce.”'® While online retail will and should continue to
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grow, we need to better understand the impact of this transaction on small businesses and
retailers in our local communities.

Although the role of employment and inequality in antitrust enforcement has declined in recent
decades,'? the Subcommittee should have an active oversight role in determining whether this
trend serves the public interest, is faithful to the legislative intent of the antitrust laws, or whether
additional enforcement is warranted to reverse the harmful effects of consolidation on workers
and labor inequality.20 As Diana Moss, president of the American Antitrust Institute, notes,
“Antitrust has the tools to address labor and inequality problems. But it can and should do

more 9921

I appreciate your consideration of this request and I look forward to working with you on this
matter.

Sincerely,
“David N. Cicilline M{/
Ranking Member ‘

Subcommittee on Regulatory Reform,
Commercial and Antitrust Law
Committee on the Judiciary

ee; The Honorable John Conyers, Jr., Ranking Member, Committee on the Judiciary
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